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VWhat children experience in their early years wll

shape the rest of their lives. W now know from

research in a variety of sectors, that children’s

early brain devel opnent has a profound effect on

their ability to |l earn and on their behaviour,

coping skills and health later in life.

Research al so indicates that intensive early

behavi oural intervention with children with autism

can make a significant difference in their ability

to learn and keep pace with their peers. Wth the

intervention many children with autismw Il nmake

consi derabl e gai ns by grade one.
[1] These words enbody the phil osophy underlying the Ontario
Governnment’s “lIntensive Early Intervention Program For
Children Wth Autisnmi commenced in 1999, and numerous
programes undertaken in other provinces, the United States
and several countries. To date, the Government of British

Colunbia has resisted a simlar initiative.

[2] Autismor autismspectrumdi sorder (ASD) is a

neur obehavi oural syndrome caused by a dysfunction in the
central nervous system which | eads to di sordered devel opnent.
According to the D agnostic and Statistical Mnual of Mental
Di sorders, 4'" edition (“DSM1V’), the onset of autistic
synptoms begins within the first three years of life and

i ncludes three general categories of behavioural inpairnent:

(a) qualitative inpairnments in social interaction,
(b) qualitative inpairnments in conmunication, and
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(c) restricted repetitive and stereotyped patterns
of behaviour, interest and activities.
[3] Autismmay be viewed as the prototypical formof a
spectrum or continuum of autistic disorders that vary in
severity but share those core synptons of behavi oural

i mpai r ment .

[4] Unless their condition is successfully treated, alnost
all autistic children are dooned to a |ife of physical,
enotional, social, and intellectual isolation and eventual
institutionalization — a tragic outcone for the children,

their famlies, and society.

[5] The four infant petitioners, Connor Auton, Mchelle

Tam r, Jordan Lefaivre, and Russell Gordon Pearce, were

di agnosed with autismor ASD. They have received treatnment in
the formof intensive early behavioural intervention based on
met hods devel oped by Dr. Ivan Lovaas and his coll eagues at the
University of California (“Lovaas Autism Treatnent”). The
four adult petitioners, Mchelle Auton, Sabrina Freenman,

Lei ghton Lefaivre, and Janet Gordon Pearce, are nothers or
fathers of the infants who sue in their own right and as
litigation guardians. Happily, Russell Pearce no | onger

requi res Lovaas Autism Treatnent; unhappily, Connor Auton’s

famly can no | onger bear the expense of the therapy.
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[6] The Lovaas Autism Treatnent received by the infant
petitioners has been funded by their parents. Requests to the
Mnistries of Health (“MOH), Education (“MOXE’), and Children
and Famlies (“MCF)”, have gone | argely unheeded. MOH has
taken the position that the funding responsibility for
children with special needs falls under the jurisdiction of
MCF. In a joint letter, dated July 30, 1998, Deputy

M nisters of MOE and MCF informed a nunber of the famlies
that the governnent was not “in a resource position” to
respond to requests for funding. Further, MOE s responsibility
for special education programes and treatnments is limted to
school age children. Ideally, Lovaas Autism Treatnment begins
as soon as the child is diagnosed with autismor ASD, usually

around age two.

[ 7] These proceedi ngs were commenced under the C ass
Proceedings Act, R S. B.C. 1996, c. 50, by Connor Auton and his
not her M chell e Auton, on behalf of autistic children and
their famlies who have requested funding for Lovaas Autism
Treatment fromthe provincial governnment and who have been
deni ed such funding. |In Reasons for Judgnent dated March 31,
1999, | dism ssed the petitioners’ application to certify the
proceedi ng as a class action and ordered that their clainms be

dealt with summarily under the Judicial Review Procedure Act,
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R S.B.C. 1996, c. 241. The pl eadi ngs have been anended to add
additional infant petitioners and their parents and the naned
respondents have becone the Attorney General of British
Col unbi a and the Medi cal Services Comm ssion of British

Col unmbi a (collectively, the “Crown”).

[8 The petitioners claimrelief pursuant to the Canadi an
Charter of Rights and Freedons (the “Charter”). Specifically,
they seek a declaration that the denial of funding for Lovaas
Autism Treat nent by each of the Mnistries violates certain
statutes and sections 7 and 15 of the Charter. They al so seek
an order of mandanmus requiring the Crown to pay for the costs
of Lovaas Autism Treatnent already incurred and the future
costs of that treatnment. The Crown denies that the
petitioners have been discrimnated against in a manner that
contravenes the Charter. 1In the alternative, they say that
any violation of the petitioners’ Charter rights is

justifiable pursuant to s. 1.

[9] Counsel agree that, if the petitioners are successful,
the issue of the appropriate remedy under s. 24(1) of the
Charter is to be adjourned to enable counsel to make further

subni ssi ons.

What is Autismor Autism Spectrum Di sorder (“ASD’)?
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[10] While the etiology (or nedical cause) of autismor ASD is
unknown, there is substantial agreenment about certain features
of the affliction. Autistic disorders are conpl ex
neurol ogi cal conditions affecting between 10 and 15 of every
10, 000 children. They are significantly nore preval ent anong
boys than girls. Anong children with untreated auti sm or

auti sm spectrum di sorders, about half of all pre-school age
children (ages 2 to 6) are non-verbal. Mst have linted
attachnment to caregivers, display little interest in pleasing
t hem evade eye contact and resist displays of physical
affection. In a group of peers, a child with autismis l|ikely
to avoid contact and renmain isolated fromthe group. |Instead
of playing inmaginatively with toys, autistic children often
engage in repetitive behaviour such as arrangi ng objects into
neat rows or flapping their hands in front of their eyes.

When t hese behaviours are interrupted, or when they do not get
their way, many autistic children have intense tantruns that
may i ncl ude aggression toward others or self-injurious

behavi our such as bangi ng their heads agai nst hard objects.

[11] Wthout effective treatnment, autismis a lifelong
affliction that results in the placenent of over 90% of

untreated children in group homes or other residential
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facilities. Only one of 64 children will show any inprovenent

W t hout treatnent.

[ 12] The four infant petitioners began show ng signs of |ack
of appropriate devel opnent, or began | osing the devel opnent

t hey had achi eved, between infancy and age 2. Their |evels of
i mpai rment and the severity of their synptons covered a range
on the spectrumof autistic disorders. However, none of them
were able to understand the world around themor to

communi cate. They either did not devel op | anguage at all or

| ost the few words they had nmastered. They woul d not nmake eye
contact or play appropriately with toys or with peers. They

| acked a sense of separation anxiety and had no fear of
dangerous objects (e.g., cars, knives, or fire). They needed
constant supervision. One of themwould run away at any tine
of the day or night, if given the slightest opportunity,
forcing his parents to put multiple | ocks on all doors and

W ndows.

[ 13] The children’s behaviours ranged fromthe odd to the
self-injurious: hand fl appi ng, obsessing with a particul ar
obj ect or pattern, vocalizing or singing incessantly,

screanmi ng, biting, pinching or hitting thensel ves and peopl e
around them head bangi ng, eating inedible objects (such as

sand, gravel, coins, Gyproc), plucking out their eyebrows, or
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snearing their faeces. Al of the children suffered from
severe sleep disruptions, adding to the stress and exhausti on

experienced by their famlies.

[ 14] The parents of the infant petitioners have described the
effects of Lovaas Autism Treatnent as dramatic. Connor Auton
made substantial progress in the areas of conmunication,
ability to |l earn, and devel opnent of gross and fine notor
skills through his Lovaas programre. Since his therapy was
di sconti nued because his nother can no |longer afford it,
Connor has mai ntai ned sonme of his gains but ceased to |learn

new skills.

[15] Mchelle Tamr conmmenced 35 hours per week of Lovaas
Autism Treatnment in January 1992. By Septenber 1993, she was
able to enter a mainstreamKkindergarten with a full tine

ai de. She is now successfully mainstreamed in a regul ar grade
6 classroom Her nother reports dramatic changes in her

| anguage and communi cation skills.

[ 16] Russell Pearce conmenced Lovaas Autism Treat ment on
February 19, 1997 and is now doing well in kindergarten. As a
result of his therapy, he made great progress in | anguage and

| earned age appropriate skills and behavi ours.
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[17] Jordan Lefaivre has al so successfully attended
ki ndergarten with the assistance of a teaching aide and Lovaas

treat nent at hone.

[ 18] A nunber of letters witten by the petitioners’ doctors,
outlining the significant advances nmade by these children,
were attached as exhibits to the affidavits of the parents.
As the Crown points out, those letters do not constitute

adm ssi bl e evidence. However, | amsatisfied on the basis of
adm ssi bl e evidence that the infant petitioners nmade
significant gains as a result of the Lovaas Autism Treat ment

t hey received.

[19] The adult petitioners have incurred substantial expenses
both recruiting consultants to develop and revise their
children’s treatnent plans and retaining trained therapists.
In some cases, their marriages have broken down under the
strain of the costly treatnent superinposed on the
overwhel m ng physical and enotional stresses of caring for an

autistic child.

[ 20] The establishnent of a Lovaas programme for Connor,

M chell e, Russell, and Jordan foll owed nonths or years of
frustration as their parents attenpted to access governnment
services. The adult petitioners describe a |litany of woes.

Services such as respite assistance or pre-school aides were
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contingent on a diagnosis of autismand then availability was
based on neans testing. Social workers were either not
avai l abl e or were unable to explain what services were
accessible or the criteria for service eligibility.
Frequently, workers gave information that was m sl eadi ng or
wong. Benefits were prom sed yet never delivered or they were
given but then abruptly term nated. Sonme parents were given
funding earmarked for respite services on the tacit
under st andi ng that they could use the noney to fund Lovaas

t herapy; that avenue was bl ocked when the MCF declared a
“moratoriunt on the use of nonies for that purpose. Famlies
encountered waiting lists of up to two years for access to
facilities that purported to offer any treatnent, such as
Laurel G oup and Gateway Society for Persons with Autism

(“Gateway”) .

[ 21] The petitioner Sabrina Freeman is the nother of Mchelle
Tamr. \Wile pursuing her graduate studies at Stanford
University in 1991, Ms. Freenman was able to access Lovaas
Autism Treatment for her daughter for four years. On her
return to Vancouver in 1995, M. Freeman began an energetic
but unsuccessful canpaign to advocate for government support
of Lovaas Autism Treatnment programmes. |In 1996, she and her

husband est abli shed an advocacy group of parents, Famlies for
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Early Autism Treatnent of BC (“FEAT BC’'). They obtained the
signatures of 63 psychiatrists who were famliar with Lovaas
Autism Treatnment on a petition endorsing that therapy as a
necessary nedical treatnment that is highly effective in the

treatment of autism

[22] The Crown objects to the adm ssibility of the petition as
evi dence of the opinions of the signatories. Neverthel ess,
there is independent evidence of nedical support for Lovaas
Autism Treatnent in B.C. For exanple, Dr. Jane Garl and, a
psychiatrist and Cinical Associate Professor, has deposed
that she was a signatory of that petition and supports early

i nt ensi ve behavioural intervention to inprove the functioning

of children with auti sm or ASD.

[23] Dr. den Davies, a clinical child psychologist in B.C
has worked with autistic children since 1984. He has deposed
that he knows of approximately 70 famlies associated with
FEAT BC who are privately fundi ng Lovaas type programes and
he estimates that nunber represents about half of the famlies

who are attenpting to devel op t hose programes.

Lovaas Auti sm Treat nent:

[ 24] Lovaas Autism Treatnent is a highly intensive form of

one-on-one behavi oural therapy adm nistered for up to 40 hours

2000 BCSC 1142 (CanlLli)



Auton v. AGBC Page 12

a week for two to three years. The treatnent is expensive,

costing between $45,000 and $60, 000 a year per child.

[ 25] Dr. Lovaas began his behavioural intervention project in
1970 after observing that autistic children, unlike nornal
children, do not learn fromtheir everyday environnments. He
hypot hesi zed that a special, intense and conprehensive

| earni ng environnent for very young autistic children would
all ow sone of themto catch up with their nornmal peers by
first grade. That treatnment should occur in multiple settings
(hone, school, nei ghbourhood, etc.) and involve several people
including the child s parents, peers, and teachers. In 1987,

Dr. Lovaas published the results of his study.

[26] Dr. John McEachin, a clinical psychologist in New York
and California, received his graduate training under Dr.
Lovaas at UCLA on the Young Autism Project (“YAP") between
1977 and 1987. He described Dr. Lovaas’ published study

eval uati ng YAP' s programme of intensive behavioural treatnent
for children with autism The children were three years of
age and younger at the conmencenent of treatnment and received
an average of 40 hours a week of intensive one-on-one
treatment by a therapist. Dr. Lovaas reported that 17 out of
19 children who received intensive behavioural treatnent

significantly inproved their social and comrunication skills.
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Ni ne of the 19 children were able to successfully conplete
first grade in regular education classes wthout special
supports and were indistinguishable fromtheir peers on
measures of 1 Q adaptive skills, and enotional functioning. A
control group of children with simlar diagnoses and

conpar abl e severity of synptons, who received no intensive
treatment, showed very little inprovenent. None were able to

enter regul ar education cl asses.

[27] A foll owup study by McEachin, Smth and Lovaas in 1993
showed that treatnent gains were maintained and ei ght of the
nine children continued to progress in regular education

cl asses without support. Dr. MEachin states that the 17
children with superior outcones in the experinental group
showed an average 1Q gain of nore than 20 points, a result

whi ch has not been even renotely approxi mted by any ot her
treat nent nmethodol ogy in any controlled studies. In fact, Dr.
McEachin states that the 1987 Lovaas study and the 1993 foll ow
up study are the only controlled studies that have been
undertaken with respect to early intervention programes for

autistic children.

[ 28] Dr. MEachin described the intensive behavioura
nodi fication treatnent used in Lovaas therapy as the intensive

application of applied behavioural analysis (ABA) techniques
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for the anelioration of abnormal behavi oural patterns and
skills deficits typically found in autistic children. Dr.
Mulick, a clinical child psychol ogi st and professor in the
Departments of Psychol ogy and Pedi atrics at Chio State

Uni versity, provided the follow ng definition of ABA:

Appl i ed behavioral analysis, or ABA, teaches
children, especially those w th neurol ogical
conditions, small, measurable units of behaviour,
and builds in the child nore conplex and socially
useful skills (e.g. attention, conpliance, self-
monitoring); it also reduces in the child
probl emati c behaviors (e.g. tantruns, w thdrawal,
and aggression).

These small, neasurable wunits are taught,
typically by providing an enphasized cue, although
these are faded to be as normal as possible as soon
as possi bl e. If the child responds appropriately,
then the «child's response is reinforced by a
consequence that has been determined to function
well for the child (e.g., if a child Iikes nusic it
could be by singing a song). | nappropri ate
responses specifically are not reinforced; contrary
to the characterization by sonme critics of the ABA
approach, children are not punished or disciplined
for inappropriate responses as a prinmary strategy or
intent of ABA;, instead preference is typically used
to guide the child to an appropriate response wth
sufficient environnental structure and behavioral
support so as to prevent inappropriate responding of
any kind altogether. WMking the program fun for the
child is a high priority in ABA and is the only way
the programwi || be successful; indeed, the |ogic of
behavi or analysis clearly requires that new behavi or
cannot be elaborated from the <child s existing
repertoire by any nmeans except t hr ough
rei nf orcenent.

The child s ABA program IS entirely
i ndi vidualized to address that child s strengths and
deficits. Data is kept which records the child s
responses which are evaluated based upon objective
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criteria. If a program is not working, it is the
responsibility of the behavior analyst to redesign
the program until the <child perfornms the skill
reliably.

Hi gh priority is given in ABA to noving a child
into a nore typical environnment. Accordi ngly,
children practice their new skills in progressively
| ess structured settings with fewer and fewer overt
behavi oral or environnmental supports.

| nt ensi ve behavioral treatnent is provided only
until the child has the skills to function, benefit
from and not be damaged by nore typica
environments such as a regular or special education
cl assroom Once a child has the necessary
attention, conpl i ance, sel f-regul ati on, probl em
sol ving, information gathering and using, and social
interaction skills to be in a nore typica
environnent, he or she should be noved into that

setting.

ABA nost of ten represents t he [iteral
di spl acenent of abnormal behavior and |earning
patterns by filling the child s time wth
rehabilitative activity and is rooted, in part, in
the notion that the child cannot be doing two things
at once. The <child practices behavior that is

inconpatible with the <child s wusual naladaptive
patterns and which is designed to increase the
child s skills. Research and ny own experience show
that children (and all of us) quite literally becone
what they practice (which is part of the explanation
as to why children still do better even when the
i ntensi ve behavioral treatnment is wthdrawn). Wth
time these children beconme nore skilful and these
skills beconme enjoyable to the child; they becone
mai nt ai nable by the actions of average people and
typi cal experiences and famliar educat i onal
practices follow ng successful therapy. None of
this can happen for these children absent an
ant ecedent and effective influence such as ABA
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[ 29] The petitioners contend that with Lovaas Autism
Treatnment, many autistic children nmake exceptional gains in
| anguage, socialization and intellect. They say that Lovaas
Autism Treatnment is a nedically necessary service insofar as
it significantly inproves the condition of these children.
The Crown questions the proven efficacy of Lovaas Autism

Treatment and rejects it as a “nedically necessary service”.

The Controversy surroundi ng Lovaas Autism Treat ment:

[30] The Crown contends that the studies purporting to
denonstrate the effectiveness of Lovaas Autism Treat nent have
serious flaws and that it is still an experinmental therapy.

Two related criticisnms can be dealt with sunmarily.

[31] First, it is said, incorrectly, that Lovaas and his

foll owers purport to claimthat Lovaas Autism Treat nment
“cures” autism In fact, neither Lovaas nor those who support
hi m have ever clained that Lovaas therapy “cures” autism
Further, the fact that many (but not all) autistic children
have benefited from Lovaas Autism Treat nent and nade
substanti al observabl e gains w thout being “cured” is

i rrefutable.

[ 32] Second, it is suggested that advocates of Lovaas Autism

Treatnment claimit is the only appropriate treatnent for al
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autistic children. The petitioners and their expert w tnesses
do not maeke that suggestion. They recognize that, just as the
condition of autism spans a spectrum so do the needs of the

autistic children and their responses to treatnent.

[33] Dr. Frank Greshamis a Professor and Director of the
School Psychol ogy Programin the School of Education at
UCL.A He was retained by the Crown to provide an opinion
“regardi ng the designation of the so-called ‘Lovaas Method of
intensive discrete trial training as a nedically necessary
treatnment for children diagnosed with ASD incl uding Autism”
(Discrete trial training refers to the process of repetitively
teaching a child a skill and reinforcing the child' s
response.) Dr. Gesham expressed the view that, because
intensive discrete trial training is not provided by doctors,
it is therefore not a nedically necessary treatnent for
autism However, he readily conceded that, as he was not a
physi ci an, he was not qualified to offer that opinion.

Further, he agreed that discrete trial training may be an

i mportant conponent in treatnment of autistic children.

[34] Dr. Gresham expressed the following criticisnms of Lovaas
Auti sm Treat ment :
...the prescription of this nethod as a nedically

necessary treatnment to children with autism on the
basis of the scientific evidence presented by Lovaas
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and others in support of the treatnent, is not
recommended because its efficacy or effectiveness
has not been enpirically denonstrated and replicated
usi ng accepted standards of controlled scientific
research. Mreover, when the | arge degree of
het erogeneity of the autistic population is conbined
with the current state of the science around
treatnments for autism it is at best m sguided and
unjustified to claimthat one type of treatnent is
denonstrably nore effective or nedically necessary.
Contrary to clains made by sone, there is no
val i dated, replicated, or enpirically docunented
“cure” for autism however, the disorder can be
managed effectively using a conbination of
behavi oral and educational intervention prograns.
[ 35] Al'though Dr. G esham agreed that ABA is the treatnent of
choice for autism he described ABA as nuch broader than the
intensive discrete trial training used in Lovaas Autism
Treatment. He also agreed that Lovaas Autism Treatnent is
appropriate for some, but not all, children with autism or
ASD. Al though he characterized the findings of the Young
Autism Project as “very prom sing”, he described the Lovaas
study as “quasi-experinmental” because it failed to randomy

assign the children to the control and experinental groups.

[36] Further, in Dr. Gresham s opinion, there has been
insufficient research to determ ne whether 40 hours a week of
therapy is any nore effective than | ess frequent treatnent of

autistic children.
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[37] The Crown referred extensively to literature criticizing
the scientific nmethodol ogy of the Lovaas study. One criticism
is that the children placed in the experinental group may have
had high 1Q to begin with. Dr. MEachin flatly denies that
suggestion. He testified that those children were fully
representative of the spectrumof autistic children in the
general population and that their I Q were equivalent to those

of the children in the control group

[ 38] The nobst serious nethodol ogical criticisns of the Lovaas
study focus on the |lack of random assignment of the children
into the two groups and the failure to replicate that study.

The scientific “gold standard” for experinental studies is

random assi gnment .

[ 39] The assignnent of children to the experinental and
control groups resulted froma scarcity of resources. The
children referred to the study could not be assigned to the
experinmental treatment unless there were enough therapists to
adm nister the intensive treatnent. Accordingly, the
assignment of children into either the experinental group or
the control group was based upon a single criterion: whether a
t herapi st was available to work with the child in the
experimental group at the time of his or her admission to the

programme. \Wile not randomin a strictly scientific sense,
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Dr. MEachin stated that the assignnent was not biased.

Nei ther was it based on the child s I Q or the perceived ease
or difficulty of the child s outcone. Pr of essor Donal d Baer,
a university professor at University of Kansas has published
extensively in the area of devel opnental psychol ogy and

behavi oural analysis. In one of his articles, entitled

“Quasi - Random Assi gnnment Can Be As Convinci ng as Random
Assignnent” in the American Journal on Mental Retardation, he
expressed the opinion that the procedures used by the

resear chers acconplished an essentially, or functionally,

random assi gnnment between the two groups.

[40] Dr. Tristam Smth, an Assistant Professor of Psychol ogy
at Washington State University and a Director of the Northwest
Young Autism Project, listed 15 partial replication sites in
the U S., England, Norway, and |celand that are inplenenting
treat nent based on the Lovaas nodel. The petitioners agree
that there has not been any scientific replication of the
original Lovaas study. They submt that such replication would
be difficult if not inpossible. First, given the known
outcone of the treatnent, it would be difficult to obtain the
consent of well infornmed parents to place their children in
the control group during the period of tine when the w ndow of

opportunity will likely close. Second, at the tine of the
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1987 study, the therapists used contingent physical aversives
— slapping the child on the thigh and saying “no” loudly — in
addition to using positive reinforcenent techni ques such as
prai sing and hugging the child. There is general agreenent
that current treatnment does not, and should not, include the

use of physical aversives.

[41] Dr. Bassett is a Senior Medical Consultant with the B.C
O fice of Health Technol ogy Assessnent Centre for Health
Services and Policy Research (“BCHOTA’) at U B.C. BCHOTA is
funded by the Provincial Governnent for the purpose of
“pronoting and encouragi ng the use of assessnment research in
policy, planning and utilization decisions by governmnent,
heal th care executives and practitioners.” BCHOTA was asked
by the Crown to provide “an assessnment of the effectiveness
evi dence” regardi ng Lovaas Autism Treatnent for pre-school

children with autism

[42] Drs. Bassett, Green, and Kasanjian prepared the report
entitled “Autismand Lovaas treatnment: A systematic review of
ef fectiveness evidence” (the “BCHOTA Report”). The foreword to
that report describes the nethodology utilized in BCHOTA
projects generally. It states that “reports are revi ened
internally, and then sent for external reviewto experts from

a variety of academ c or clinical disciplines. Coments and
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suggestions are considered before a final docunent is
produced.” That statenent clearly inplies that the BCHOTA
Report, which was prepared for the purpose of this litigation,
was subjected to external peer review before it was filed as
an exhibit in these proceedings. However, Dr. Bassett
testified that, as at the date of the hearing, the BCHOTA
Report was out for external review and only one response had
been received. He described the BCHOTA Report as the fina
docunent for these proceedi ngs but not the final docunent for

t he purpose of publication.

[43] Dr. Bassett and his coll eagues did not consult with any
psychiatrists or clinicians who are known to support Lovaas
Autism Treatnent. They spoke with only one external nedical
consultant, Dr. MIller, who commented that the incidence of
auti sm m ght appear higher than it actually is because of a
tendency to label a child with autismor ASD to obtain access
to services. On the basis of that single anecdotal conment,
t he BCHOTA Report states:

A nore recent problemhas enmerged in relation to

estimates of the incidence of autism |t appears

that, at least in the BC context, problenms with the

di agnosi s of autismmay not sinply be due to

problens in the application of validated diagnostic

criteria. The possibility arises that children with

ot her pervasive devel opnent di sorders nay

nonet hel ess be di agnosed with autismin order to
gain access to services linked to that diagnosis.
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[ 44] The Executive Summary of the BCHOTA Report begins with

the foll owm ng statenent:

This systematic review exam ned whet her early
i nt ensi ve behavi oural therapy for children with
autismresults in normal functioning, or essentially
a cure. The scientific validity of this curative
claimis central both to | egal proceedi ngs brought
on behal f of several children in British Col unbi a
agai nst the Province seeking an intensive
behavi oural program and to cost-benefit anal yses
and clinical guidelines used for planning autism
treat ment prograns.
[ 45] The BCHOTA Report reiterates that Drs. Lovaas and
McEachin claimthat their treatnment “normalized or cured
children with autism” As noted earlier, neither Dr. Lovaas
nor Dr. MEachin -- nor the petitioners -- assert such a

claim

[ 46] The BCHOTA Report criticizes the Lovaas study because it
used a small nunber of children and further suggests that the
reported findings of benefits may have been achi eved by
assenbling a high-functioning group of autistic children. Dr.
Bassett was unable to suggest how one woul d assenbl e a high
functioning group and agreed, in cross-exam nation, that he
was unaware of any evidence to contradict Dr. Baer’s opinion

that such a selection could not be nmde.
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[47] Wiile the BCHOTA Report criticizes the methodol ogy of
t he Lovaas and MEachin studies and the absence of replication
at length, it adds little if anything to the existing debate

in the scientific journals on the subject.

[ 48] The BCHOTA Report exhibits an obvi ous bias towards
supporting the Ctown’s position in this litigation. That

detracts significantly fromits useful ness.

[ 49] The BCHOTA Report does acknow edge the fact that

behavi our therapy, or ABA, is accepted as a benefit to
children with autism Its authors agree that early
intervention with behavioural treatnment can help to alleviate
autistic synptonms in many if not nost autistic children. Dr.
Bassett testified that he was unaware of any governnent-funded

programme in B.C. that provided behavi oural therapy.

[ 50] The parties adduced the evidence of several expert

W t nesses who were advocates of, or detractors from Lovaas
Autism Treatnent. However, as | have concl uded that the Court
cannot direct the Crown to specifically provide Lovaas Autism
Treat ment regardl ess of the outconme of these proceedings, it
is unnecessary to descend further into the ongoing debate that
appears to have occupi ed several thousand pages of print in

nmedi cal and scientific journals.
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The points of agreenent with respect to treating autistic
chi | dren:

[51] There is no dispute that the autistic spectrumof mld to
severe disability is a neurological disorder with a very poor
prognosis historically. Autismis a nental disorder and
early diagnosis and treatnent are essential. There is a w ndow
of opportunity during which it is possible to treat autism and
obtain, in sonme cases, significant results. The later the

i ntervention, the poorer the prognosis.

[ 52] Current research has established, with sone certainty,
the efficacy of early intervention in assisting many children
to achi eve significant social and educational gains. The
expert w tnesses agree that the nost effective behavioural

t herapi es are those based on principles of ABA. There are no
effective conpeting treatnents. As Dr. Gresham stated, “there
is no question that ABAis the treatnment of choice for
children presenting with autistic disorder based on over 35
years of research in the field.” He enphasized the fact that
al t hough replication of the Lovaas study was necessary,

treatment shoul d not be del ayed awaiting the outcone.

What treatnent is presently provided for autistic children?

[ 53] The Crown says that nunerous programres and services

provi de assistance for famlies of children with autism or
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ASD: infant devel opnent, supported child care, at-hone

respite, respite relief, contracted respite, occupational

t her apy, physical therapy, speech therapy/language therapy,
homemaker and hone support services, hearing services, child
care workers and specific behavioral support. It is

i medi at el y obvi ous that none of those services except the

| ast, even attenpt to treat the condition of autism Many of

t he enunerated progranmes fall within the rubric of respite
and hone-care services or counselling for parents to help them

cope with the daily ordeal of managing an autistic child.

[54] Currently, the Mnistry of Health provides no treatnent
for autism although diagnosis of the disability cones under
its jurisdiction. The adult petitioners describe waiting
periods of up to two and a half years to obtain a referral to

Sunny Hill Hospital for Children and a diagnosis.

[55] Until they are of school age, autistic children are not
eligible for any educational services provided under the
School Act, R S.B.C 1996, c. 412. Al services for pre-
school children with special needs come within the
jurisdiction of the MCF. As the petitioners point out, MF
operates on a social services nodel that has neither the
mandat e nor the expertise to deliver treatnent. The Crown

describes MCF's primary programre areas as child protection
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and guardi anship, child famly and community services, adult
services and regional support. Many of the progranmes

avai | abl e under the MCF are subject to incone testing.

[ 56] The Crown says that MCF serves approximately 12, 000
children with special needs, of whom 1,273 are children and
youth with autism That Mnistry's 1999/2000 budget for
children and youth with special needs and their famlies was
$61, 910,000, with an additional $28, 015,498 for special needs

day care.

[ 57] MCF provides services to autistic children through
contracted agencies, sone of which apparently enpl oy sone
behavi oural anal ysis techniques. Cenerally, the focus is on
teaching famlies those techniques to help themwork with
their children. Those agencies include CBlI Consultants,

Laurel G oup, Gateway, G ant Steps West Therapeutic Centre for
Children (“G ant Steps”), and sone snaller contractors

t hr oughout the province.

[58] Dr. Thomas Barnett, who is the child psychiatry
representative on the B.C. Psychiatric Association, described
the transfer of child and youth nental health programmes from
MOH to MCF in 1997 as “an expensive experinent gone wong.” At
the community | evel, he sees no benefits resulting fromthe

transfer, in large part because the individuals who nake
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policy within MCF and determ ne what services are avail able
for autistic children lack training in psychiatry, psychol ogy

or behavioural intervention.

[59] Dr. Davies accurately described the fate of autistic
children in B.C. whose famlies seek governnent services.

They face |ong del ays before they are di agnosed. They nmay then
be referred to agencies with long wait lists that, when
accessed, generally provide services that are supportive

rat her than therapeutic.

[60] Dr. Davies described the LEAP Programin Ladner as the
only provincially funded behaviourally based early
intervention programme. It is |oosely nodelled after a
programe commenced by Dr. Strain in the U S It has spaces
for only six autistic children and, naturally, a |l ong waiting
list. Dr. Davies was initially involved in the creation of the
B.C. LEAP programre but left after a few years, frustrated by

the | ack of resources.

[61] Dr. Davies is presently associated with the South Fraser
Chil d Devel opnment Centre. He says that centre, as well as
Laurel G oup, CBI Consultants (which was fornmed by a group of
former enpl oyees of Laurel Goup), and Gateway, base their
interventions on nmethods derived from credible research.

However, in each case, the services provided are not
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intensive; they are not delivered early enough in the child s
devel opnent; and they are rarely of sufficient duration to
maxi m ze the child s devel opnent. Those organi zations
typically provide consultation services to the parents rather
than direct therapy to the child. The frequency of
consultation may range fromless than an hour to a few hours a
week. Dr. Davies describes these interventions as “m ni ma
treatment/ m ni mal outcone.” Several parents described

di ssatisfaction with CBI Consultants and Laurel G oup, citing
long waiting lists and ineffective treatnment that included

little, if any, one-to-one therapy.

[62] Dr. de Levie, who has served as a pediatrician to Laurel
Group in the past, described the treatnent provided by Laurel
Group and CBI Consultants as nuch |ess intense and effective

t han Lovaas Auti sm Treat nent.

[63] Gateway’s stated objective is “to assist famlies in
their attenpts to understand and help their child with
autism” Its focus is not on treatnent, but on assisting

famlies to devel op “a behavi oural support plan”.

[64] G ant Steps has a day care |licence and provi des services
for approximtely 15 children aged 5-12. It is partially
funded by MCF and MOE. It offers “speech and occupati onal

t herapy, music pre-academ c programmes, self-care skill
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training and community experiences.” Dr. Jill Calder, a

medi cal doctor and nother of an autistic child, described the
mai n conponent of the treatnent offered by Gant Steps as “a
sensory-integrative approach.” Wanda Bent, the Programme
Director for G ant Steps, agreed that the progranme includes

no applied behavioural therapy.

[65] Dr. Gresham agreed that facilitated comuni cation
auditory integration training, and sensory integration
training are controversial treatnents that have little or no
enpi rical support and show no benefit to autistic children.
He al so agreed that ineffective treatnents for autism may be
harnful if they supplant effective treatnents that m ght have
been utilized. He expressed the opinion that programmes such
as LEAP were not well established and they were probably not

efficacious treatnents for autism

[66] It is ironic that the very limted treatnent services
provided by the Crown not only fail to neet the gold standard
of scientific methodol ogy; they are positively discredited by

one of the Crown’s own expert wi tnesses.

[67] Dr. Davies was critical of the Crown’s failure to provide

treatnent to autistic children:

Provi di ng a nunber of supportive services to a
di sorder that with treatnment we know that half could
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recover, is tantanmount to w thhol ding treatnent and
continuing with support and respite services for

Al DS patients after a treatnent that can cure half
of them has been di scover ed.

[68] In May 1999, MCF announced an Autism Action Plan and an
Autism Action | nplenmentation Plan, which acknow edged the

i nportance of early intervention, diagnosis and assessnent.
Many parents had been initially optimstic that their autistic
children would obtain treatnent. Their hopes were dashed when
they learned of two of the plan’s stated constraints: (1)
there is no new fundi ng avail able; and (2) services for
autistic children nust be balanced with services to children
wi th ot her special needs. Wile the plan speaks generally of
“early intervention and treatnent,” it nmakes no nention of any
formof early ABA intervention or conparable treatnent. As a
result of these funding and policy constraints and the | ack of
any concrete plan to provide intensive early intervention
treatnment, the plan offers little hope for future treatnent
and no hope at all for famlies whose children are presently

young enough to benefit from ABA therapy.

St at e- supported intensive behavioural intervention therapy in
ot her jurisdictions:

[69] Several jurisdictions in Canada and el sewhere have
instituted intensive early intervention progranmes for

autistic children. It appears that governnent action has
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resulted fromintense | obbying by parental advocacy groups or
litigation. Dr. Greshamestimated that about 75% of parents of
autistic children who have actively advocated for state-

supported Lovaas therapy in the U S. have been successful.

[70] In CR v. Alberta (Director of Child Welfare) (1996), 43
Alta. L.R (3d) 179 (QB.), the parents of a 6-year-old
autistic boy appeal ed a decision denying their request for
funding for their child s Lovaas Autism Treatnent, which they
had begun after his diagnosis at age 5. Deyell J. allowed the
appeal, ordering the Director of Child Wlfare to enter into
an agreenent to fund 90% of the cost of the Lovaas Autism
Treatnment and to rei mburse 90% of the costs al ready incurred

by the parents.

[71] However, in D.J.N. v. Alberta (Child Wl fare Appeal
Panel ), [1999] A J. No. 798, (QL.) (QB.), the parents of an
autistic child appeal ed a decision of the Child Wl fare Appeal
Panel that had refused to provide financial assistance for
certain progranmes. Rawins J. held that the progranmes
requested were within the exclusive jurisdiction of the School

Act and not the Child Welfare Act.

[72] Rawins J. also held that the courts should not interfere
with the exercise of discretion by the director in deciding

whet her or not to fund particular services for a particular
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child. She commented that Deyell J. ought not to have taken it
upon hinself in CR, supra, to order that a certain

percent age of the services be funded by the Director. That

i ssue shoul d have been the subject of a separate determ nation

on the nerits.

[ 73] Several appeals for Lovaas Autism Treatnent followed the
decision in CR As aresult, the Al berta governnent
instituted a pilot project for treatnment of 15 children with a
di agnosis of autismor ASD. The project utilizes ABA
intervention with a speech and | anguage conponent, and

occupational therapy and physi ot herapy, as appropriate.

[ 74] Subsequently, Al berta introduced a nuch broader interim
policy on May 27, 1999. The Child and Fam |y Services

Aut hority may now provide funding rangi ng from $45, 000 to

$60, 000 per child for in-honme, early intensive behavioral
intervention (“1Bl”) programres for pre-school children aged 2
to 5 with autismor ASD. (The terns |IBlI and ABA appear to be

used i nterchangeably.)

[75] To be eligible for IBl treatnent, a child rnust be

di agnosed as autistic by a nedical practitioner in Al berta. A
child may access an |IBl programre for a maxi mum of 40 hours a
week, for up to three years. The programre i s home-based and

its stated intent is “to inprove the child s comrunicati on,
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academ c, social and behavioural skills to a | evel where
he/she is able to transition to the community and educati onal

system w t hout | Bl programm ng or intensive support.”

[ 76] The interimpolicy and guidelines of the Al berta policy
describe who is eligible for the treatnent and the
qualifications for those who provide IBlI treatnment. Wile the
procedures are to be devel oped in collaboration with health
and educational departnents of government, the IBlI services
are funded by the Mnistry of Children’s Services and not

t hrough nedi care.

[77] In the spring of 1999, the governnent of Ontario
announced a nmajor initiative to fund intensive behavi oural
intervention for children with autismaged 2 to 5. The Ontario
proj ect recogni zes that many children can nake consi derabl e
gains with IBl in their early years if services (1) begin
early, (2) are intensive, and (3) are provided by well-trained

t her api st s.

[ 78] An informational brochure distributed by the Ofice of

I ntegrated Services for Children of the Mnistry of Community
and Soci al Services describes the proposed devel opnent of

i ndi vidualized service plans to deliver therapy services to
autistic children and their famlies and to devel op “much

needed expertise” in intensive early intervention services,
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“filling a gap in service identified by both parents and
professionals.” Parents will have the option of engaging in
private therapy arrangenents funded in accordance with

gover nnment al gui del i nes.

[ 79] Previously, 1Bl therapy was not avail abl e through
publicly funded agencies in Ontario. Famlies did have access
to other services such as respite, infant devel opnent, child
care, speech and | anguage, occupational therapy and
recreational services. Wile those services provide famlies
with relief and support, and provide children with treatnent
for particular problens (e.g. speech and | anguage), they did
not include IBl before the 1999 initiative. The Ontario
government recognized that famlies who had been funding IB

t hensel ves incurred considerabl e expense and had great

difficulty in recruiting trained qualified therapists.

[ 80] The Ontario programme specifically excludes several
unproven or experinental approaches, including sensory

i ntegration therapy.

[81] In Prince Edward Island, the famly of a child who is

di agnosed with autismreceives provincial funding for up to 20
hours per week of hone-based Lovaas Autism Treat ment.
Governmental pilot projects currently underway in Newfoundl and

and Mani toba al so deliver Lovaas Auti sm Treat nent or ABA
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[82] In the United States, several jurisdictions provide
Lovaas-based Autism Treatnent; sone funded by Departnents of
Educati on and sone funded by Medicaid programes. Two recent
publications, the New York State Departnent Guidelines and the
1999 U. S. Report of the Surgeon CGeneral on Mental Health,

recogni ze early IBl as the treatnent of choice.

[83] Litigation in England has also resulted in judicial

direction to local councils to fund Lovaas Auti sm Treat nent.

Has there been a breach of the petitioners’ Charter rights?

[84] Section 7 of the Charter states:

Everyone has the right to life, liberty and security
of the person and the right not to be deprived

t hereof except in accordance with the principles of
fundanmental justice.

[ 85] Section 15(1) of the Charter enshrines the principles of

equal i ty:

Every individual is equal before and under the | aw
and has the right to the equal protection and equal
benefit of the |law w thout discrimnation and, in
particul ar, wi thout discrimnation based on race,
nati onal or ethnic origin, colour, religion, sex,
age or nmental or physical disability.
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[86] Mcintyre J. described “discrimnation” succinctly in

Andrews v. the Law Society, [1989] 1 S.C R 143 at 174-5:

| would say then that discrimnation may be
described as a distinction, whether intentional or
not but based on grounds relating to personal
characteristics of the individual or group, which
has the effect of inposing burdens, obligations, or
di sadvantages on such individual or group not
i nposed on others, or which withholds or Ilimts
access to opportunities, benefits, and advantages
avai l able to other nenbers of society. Distinctions
based on personal characteristics attributed to an
i ndi vidual solely on the basis of association with a

gr oup Wil | rarely escape t he char ge of
di scrimnation, while those based on an individual’s
nerits and capacities will rarely be so classed.

The Legi sl ative Franmewor k

[87] The primary relief sought by the petitioners is an order
that the Medical Services Conm ssion (“MSC’) and MOH provi de
Lovaas Autism Treatnent as a nedical benefit under the

provi nce’s nedi care schenme. They seek to have the M nister of
Health establish a tariff for the paynent of Lovaas Autism
Treat ment by approved non-nedi cal therapists. Alternatively,
t hey seek orders conpelling either the Mnister of Education
or the Mnister of Children and Families to fund that

treat nent.

[88] As | consider the issue to be primarily a health issue,

propose to set out only the legislative provisions that relate
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to the delivery of nedical services. | note, parenthetically,
that | do not suggest the Crown is precluded from delivering

treatment through a departnent of government other than MOH.

[89] Section 3 of the Canada Health Act, R S.C. 1985, Chap. C
6, describes the primary objective of Canadi an health care
policy as protecting, pronoting and restoring the physical and
mental wel | -being of residents of Canada and facilitating
reasonabl e access to health services w thout financial or

ot her barriers. Pursuant to section 5 of that Act, the federal
gover nnment makes cash contributions towards the fundi ng of
B.C.’s health care system Those cash contributions are
contingent on provincial conpliance with the criteria
described in sections 8 to 12 of the Act respecting (a) public
adm ni stration; (b) conprehensiveness; (c) universality; (d)

portability; and (e) accessibility.

[90] The preanble to the Medicare Protection Act, R S.B.C.
1996, c. 286 (the “Act”) states that “the people and
government of British Colunbia believe that nmedicare is one of
t he defining features of Canadi an nati onhood”, and “w sh to
confirmand entrench universality, conprehensiveness,
accessibility, portability and public adm nistration as the
guiding principles of the health care system ...and are

commtted to the preservation of these principles in
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perpetuity”. The preanble also refers to the need for
“judicious use” of nedical services in order to maintain a
fiscally sustainable health care systemfor future
generations. Finally, the preanbl e enphasi zes the fundanenta
value that an individual’s access to necessary nedical care
nmust be based solely on need and not the individual's ability

to pay.

[91] Section 2 specifically articul ates the purpose of the
Act: to “preserve a publicly managed and fiscally sustainable
heal th care systemfor British Colunbia in which access to
necessary nedi cal care is based on need and not an

individual’s ability to pay.”

[92] Section 3(3) of the Act describes the function of MSC as
the facilitation of “reasonabl e access, throughout British

Columbia, to quality medical care, health care and di agnostic
facility services for residents of British Colunbia under the

Medi cal Services Plan.”

[ 93] Section 5(1)(j) of the Act, gives MSC authority to
deternmi ne whether a service is a benefit or whether any matter
is related to the rendering of a benefit. MSC can al so
determ ne whether a person is a nedical practitioner or a

health care practitioner (S. 5(1)(h)).
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[94] Section 5(2) requires MSC to act in a manner that
satisfies the criteria in section 7 of the Canada Heal th Act

in exercising its responsibilities and powers under s. 5(1).

[95] “Benefits” are defined as nedically required services
rendered by a nedical practitioner who is enrolled under

s. 13, as well as:

(b) required services prescribed as benefits under
section 51 and rendered by a health care
practitioner who is enrolled under section 13...

[96] “Health care practitioners” are defined to include
chiropractors, dentists, naturopathic physicians,
optonetrists, podiatrists, or:

(f) a nmenber of a health care profession or

occupation that nmay be prescribed;
[ enphasi s added]

[97] B.C. Regul ation 426/97 to the Act effective Decenber 18,
1997 prescribes physical therapists, massage therapists, and

nurses (for sone purposes) as health care practitioners.

[98] Additionally, the Mnistry of Health Act, R S.B.C 1996,
c. 301, section 3, provides that:
s.3 The mnister may, for the purposes of any Act

under the mnister’s adm nistration, enter into
agreenents with any person.
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[99] The petitioners submt that the relevant |egislation
clearly provides the framework for the provision of treatnent
to autistic children who suffer from a neurol ogi cal disorder
causing severe inpairnent if left untreated. They suggest
there is considerable flexibility within the Act to prescribe

services that nay be covered under the Medical Services Plan

[ 100] The Crown’ s vigorous opposition to the petitioners’
subm ssions arises fromits narrow interpretation of the

| egi sl ative provisions which ignores the specific ability of
MSC to prescribe nmenbers of “an occupation” as health care
practitioners. The Crown asserts that, because Lovaas Autism
Treatment, ABA or IBl are not provided by health service
practitioners, they are not nedically necessary services and
hence do not qualify as benefits provided under the medicare

schene.

[ 101] The Crown points out that the nmedi care schene does
not guarantee funding for all health services and no person in
B.C. receives 100% coverage for all of his or her health care
needs. They say that the infant petitioners receive the sane
services under the Medical Services Plan as all other British

Col unbi ans.

2000 BCSC 1142 (CanlLli)



Auton v. AGBC Page 42

[ 102] The Crown’s narrow definition of a “nmedically
necessary service” as one that nust be provided by a health
care practitioner presently schedul ed by the MSC precl udes
delivery of Lovaas Autism Treatment or ABA or any intensive
behavi oural therapy as a benefit. However, as Dr. Baer
suggests, a nore accurate definition of nmedical treatnent is
what ever cures or aneliorates illness. On the basis of the
expert evidence introduced by both parties, |I find that early
i ntensi ve behavioural treatnment is a nedically necessary

servi ce.

[ 103] Further, | consider it significant that the
definition of “health care practitioners” in the Act expressly
cont enpl at es persons who belong to an “occupation” other than
a health care profession. Accordingly, it would appear that
behavi oural therapists could be schedul ed as health care

pr of essi onal s.

[ 104] Somewhat surprisingly, the Ctown’ s insistence on a
restrictive definition of “nmedical service” for the treatnent
of children suffering fromthe nmental disability of autism
seens inconpatible with MOH s recent policy relating to the

treatnent of adults with mental di sorders.

[ 105] The 1998 B.C. Mental Health Care Plan (the “Mental

Health Care Plan”) prepared by MOH sets out the principles of
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mental health care for British Colunbians. The stated purpose
of the Mental Health Care Plan is to assist health authorities
to devel op mental health care systens “which would hel p peopl e
with nmental illness and their support networks access the
services they require to restore and nai ntain opti mal
functioning and health.” Core nmental health services include
preventative nmeasures such as early identification and

psychosoci al rehabilitation.

[ 106] In the Mental Health Care Plan, MOH sets out a
Mental Health Mandate that includes *“core nmental health
services” such as residential services and assistance in
accessi ng housi ng, incone assistance and rehabilitation
services and benefits. Those services would seemto fal

farther down the spectrum of “nedical services” than intensive

behavi oural therapy.

[ 107] MOH proposes to deliver treatnent based on a nulti-
di sciplinary nodel of care “within a bio-psycho-social service
nodel .” Multidisciplinary care teans will include physicians,
nurses, social workers, occupational therapists, dieticians,
and psychol ogists. It is obvious that many of the nenbers of

t hose care teans will not be schedul ed health care

practitioners.
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[ 108] The Mental Health Care Plan al so recomends the
encour agenent of early and effective treatnent practices and

t he eval uati on of innovative therapies to ensure the pronotion
of advances in nental health care. Gven that autismis
defined in DSM1V as a nental disorder, it is difficult to
understand the reluctance of the governnent to provide ABA
treatment that has been wi dely endorsed by nedica

practitioners and academ cs throughout the worl d.

[ 109] Canadi ans are entitled to expect nedical treatnent
for their physical and nental diseases. This is so, even
where a di sease cannot be “cured.” | conclude that the

| egi sl ative framework does not preclude the delivery of early
intensive ABA treatment to autistic children, where

appropriate, within B.C.'s nedi care schene.

[ 110] The remaining issue is whether the CGtown’s failure
to provide effective treatnent to the infant petitioners

violates their Charter rights.

Section 7 anal ysis:

[111] It is unnecessary to consider the petitioners’

argurments relating to s. 7 of the Charter.
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Section 15 anal ysi s:

[112] The jurisprudence since Andrews, supra, has refined
the anal ysis of equality clains under s. 15 of the Charter.
For some years, the nenbers of the Suprenme Court of Canada
expressed divergent views on the appropriate resolution of
equality issues. In Law v. Canada (M nister of Enploynent and
Imm gration), [1999] 1 S.C.R 497, a case dealing with age

di scrim nation, the Court established a unified framework for
analysis. |In Granovsky v. Canada (M nister of Enploynent and
| mm gration), 2000 SCC 28, the npbst recent case dealing with
s. 15 equality rights, the Court has cenented that common
ground, articulating a three step test for determ ning whet her
a claimant’s s. 15 rights have been infringed. Those steps

may be sunmarized as foll ows:

(1) Does the inmpugned |law draw a formal distinction
bet ween the clai mant and others on the basis of
one or nore personal characteristics or fail to
take into account the claimnt’s already
di sadvant aged position within Canadi an society
resulting in substantively different treatnent
bet ween the clai mant and others on the basis of
one or nore personal characteristics?

(2) Was the claimant subject to differenti al
treatment on the basis of one or nore of the
enuner at ed and anal ogous grounds?

(3) Does the differential treatnment discrimnate in
a substantive sense, bringing into play the
pur pose of subsection 15(1) of the Charter?
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[ 113] It is true that in Law, the petitioner’s claim of
discrimnation was rejected, even though she had established a
| egi slative distinction based on age, and in G anovsky, the
petitioner’s claimof discrimnation was rejected, even though
he had established a | egislative distinction based on
disability. However, | amunable to agree with the Crown that
G anovsky constitutes a retrenchnent by the Court fromits

earlier s. 15 pronouncenents.

[ 114] In Granovsky, Binnie J. for the Court described the

focus of the s. 15 analysis in disability clains at para. 26

The true focus of the s. 15(1) disability
analysis is not on the inpairnment as such, nor even

any associated functional limtations, but is on the
probl emati c response of the state to either or both
of these circunstances. It is the state action that

stigmatizes the inpairnment, or which attributes

fal se or exaggerated inportance to the functional
limtations (if any), or which fails to take into
account the “large renedial conponent” (Andrews v.
Law Society of British Colunbia, [cite omtted] at
p. 171) or “aneliorative purpose” of s. 15(1) (Eaton
v. Brant County Board of Education, [1997] 1 S.C.R
241, at para. 66, Eldridge v. British Colunbia
(Attorney Ceneral), [1997] 3 S.C R 624, at para.
65; Law, supra, at para. 72) that creates the
legally relevant human rights dinension to what

m ght ot herwi se be a straightforward bi onedi ca
condi tion.

[ 115] Bi nnie J. enphasized, at para. 33, that s. 15
addresses the state’s response to the disability, rather than

the disability itself:
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[116]

[117]

The Charter is not a nagic wand that can
el i m nate physical or nmental inpairnments, nor is it
expected to create the illusion of doing so. Nor
can it alleviate or elimnate the functional
[imtations truly created by the inpairnment. Wat
S. 15 of the Charter can do, and it is a role of
i mrense inportance, is address the way in which the
state responds to people with disabilities. Section
15(1) ensures that governnents may not,
intentionally or through failure of appropriate
acconmmodation, stignmatize the underlying physical or
mental inpairment, or attribute functional
l[imtations to the individual that the underlying
physi cal or nental inpairnment does not entail, or
fail to recognize the added burdens which persons
with disabilities may encounter in achieving self-
fulfilment in a world relentlessly oriented to the
abl e- bodi ed.

And again, at para. 80:

The “purposive” interpretation of s. 15 puts
the focus squarely on the third aspect of
disabilities, nanely on the state’s response to an
i ndi vidual’s physical or nental inpairnent. |If the
state’s response were, intentionally or through
effects produced by oversight, to stigmatize the
under |l yi ng physical or nental inpairnent, or to
attribute functional limtations to the appellant
that his underlying physical or nental inpairnent
did not warrant, or to fail to recogni ze the added
burdens which persons with tenporary disabilities
may encounter in achieving self-fulfilnment, or
otherwise to msuse the inpairnment or its
consequences in a discrimnatory fashion that
engages the purpose of s. 15, an infringenent of
equality rights woul d be established.

I n Granovsky, the claimnt was unable to satisfy the

third part of the test. He suffered froma tenporarily

di sabling condition of back pain. As a group, people with
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back pain have little in conmon and the group could not be
conpared to other groups that have attracted s. 15 protection.
The exclusion of a nore advantaged group (the tenporarily

di sabl ed) froma benefit extended to |ess advantaged

i ndividuals (the permanently disabled) did not offend the
Charter. The exclusion was consistent wth the aneliorative

pur pose of the relevant |egislation.

[ 118] In Canmeron v. Attorney General of Nova Scotia
(1999), 177 D.L.R (4'") 611 (N.S.C A ), the claimnts were
seeking nedically recormended treatnents that would aneliorate
their condition of infertility and pronote, if not attain,
equality with the fertile. Chipman J. A, for the majority,

stated at p. 654-5:

The governnent has failed to aneliorate the position
of the infertile conpared with fertile people. They
are unequal ly treated because they are denied a

medi cal | y recomended treatnent appropriate for

t hem

[ 119] The majority of the Court concluded that the
governnent's failure to fund in vitro fertilization violated
the petitioners' s. 15 rights but that the policy was
justified under s. 1. (An application for |leave to appeal to
the Suprene Court of Canada was di sm ssed w thout reasons on

June 29, 2000.)
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[ 120] In Eaton v. County Board of Education, [1997] 1
S.CR 241, the Court considered a decision of the Ontario
Speci al Education Tribunal confirmng the placenent of a
severely disabled child in a special education class contrary
to the w shes of her parents. The Court undertook a useful
anal ysis of the application of section 15 to disability
clainms, although it concluded, on the facts of that case, that

t here had been no violation of the child s equality rights.

[ 121] Sopi nka J. noted, at para. 66, that the purpose of

s. 15(1) is not only to prevent discrimnation through the
attribution of stereotypical characteristics to individuals,
"but also to aneliorate the position of groups wthin Canadi an
soci ety who have suffered di sadvantage by exclusion from

mai nstream soci ety as has been the case with disabl ed

persons. "

[ 122] At para. 67, Sopinka J. also described eloquently
t he essence of the discrimnation against the physically or
mental ly disabled as the governnent's failure to nmake

reasonabl e accommodati on for them

The princi pal obj ect of certain of t he

prohibited grounds is the elimnation of
discrimnation by the attribution of untrue
characteristics based on stereotypica

attitudes relating to immutable conditions such
as race or sex. In the case of disability,
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this is one of the objectives. The ot her
equal ly inportant objective seeks to take into
account the true characteristics of this group
which act as headwinds to the enjoynent of
society's benefits and to accompdate them
Exclusion from the mainstream of soci ety
results from the construction of a society
based solely on "mainstreand attributes to
whi ch disabled persons will never be able to
gai n access. Whether it is the inpossibility
of success at a witten test for a blind
person, or the need for ranp access to a
library, the discrimnation does not lie on the
attribution of wuntrue characteristics to the

di sabl ed i ndi vi dual . The blind person cannot
see and the person in a wheelchair needs a
ranp. Rather, it is the failure to nmake

reasonabl e accommodation, to fine-tune society
so that its structures and assunptions do not
result in the relegation and banishnent of
di sabled persons from participation, which
results in discrimnation against them The
di scrim nation i nquiry whi ch uses "t he
attribution of stereotypical characteristics”
reasoning as comonly wunderstood is sinply
i nappropriate here. It my be seen rather as a
case of reverse stereotyping which, by not
allowng for the <condition of a disabled

i ndi vidual, ignores his or her disability and
forces the individual to sink or swim within
t he nmai nstream environnent. It is recognition

of the actual characteristics, and reasonable
accommodati on of these characteristics which is
the central purpose of s.15(1) in relation to
di sability.

[ 123] In Eldridge v. British Colunbia (Attorney Ceneral),
[1997] 3 SSC R 624, the Court ordered the British Col unbia
governnment to fund deaf interpretation services, where
appropriate, to ensure that the deaf claimnts had equal

access to health care. Because of their physical disability,
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deaf persons were unable to comrunicate with their doctors and
t hus unable to receive universally avail able health benefits.
The Court held that the governnent had violated s. 15(1) by
failing to recogni ze the added burdens faced by deaf persons

i n accessing the core nedical services provided to every ot her
user. That failure to accommobdat e deaf persons constituted

adverse effects discrimnnation

[ 124] It is clear that discrimnation nmay arise fromthe
failure of legislation to take into account the need for
accommodation of a particular group in order to ensure access
to the same benefits received by others. |In Eaton, supra, the
Court enphasized that the legislation's failure to take into
account the true characteristics of a disadvantaged person or
group triggers s. 15. Simlarly, in Eldridge and Caneron,
supra, the Charter was held to apply to governnent inaction
that had the effect of discrimnation as well as actual

di scrim natory action.

[ 125] The petitioners conplain that by failing to fund
effective treatnment for autism the governnment has
msinterpreted its legislative mandate to provide health care
services. They say that failure to fund Lovaas Autism
Treatment neglects to take into account the disadvantaged

position of autistic children and results in substantively
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different treatnment, placing an additional burden on them
which is not suffered by non-autistic children or nentally

di sordered adul ts.

[ 126] The purpose of the legislation is relevant to a
determ nation of whether Charter rights have been breached.
Here funding appropriate treatnment for autismis entirely
consistent with the aneliorative purpose of the heath

| egislation. The Medical Services Plan is designed to assist
people with health care needs. As stated in Eldridge, supra,
the values of the health care systemare to pronote health
prevention and treatnent of illness and di sease and to realize
t hose val ues through a publicly funded health care system
Havi ng created a universal nedicare systemof health benefits,
the governnent is prohibited fromconferring those benefits in
a discrimnatory manner. In the case of children with autism
their primary health care need is, where indicated, early

i ntensi ve behavioural intervention. 1In failing to nake
appropriate acconmodation for their health care needs, the
Crown has discrimnated against them It is not the medicare

| egislation that is discrimnatory or defective but the

Crown’s overly narrow interpretation of it.

[ 127] The absence of treatnment programmes for autistic

chil dren nust consciously or unconsciously be based on the
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prem se that one cannot effectively treat autistic children.
The extensive evidence in this case shows that assunption to
be a m sconceived stereotype. The stigma attached to nental
illness is historical and wi despread. Only effective
treatment can reduce the marginalization of autistic children

and their exclusion fromthe mai nstream of society.

[ 128] The Crown seeks to justify its discretion in

al l ocati ng expenditure anong children with special needs by
conparing autistic children with other groups of disabled
children or conparing differing degrees of disability. That
approach, which pits groups of di sadvantaged peopl e agai nst
each other to determ ne who is nore di sadvant aged, was

expressly disavowed in G anovsky, at para. 67.

[ 129] In this case, the appropriate conparative groups are
non-autistic children or nentally disabled adults. In
conparison to both non-autistic children and nentally disabl ed
adults, the infant petitioners are subject to differenti al
treatment based on the enunerated ground of nental disability.
| ndeed, as children and nentally disabled, they are doubly

vul ner abl e.

[ 130] The petitioners argue that they are victins of
adverse affects discrimnation as were the deaf petitioners in

El dridge, supra. |In that case, the Suprenme Court of Canada
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noted that the medicare system applied equally to the deaf and
heari ng popul ati on. However, because the deaf could not
access that system they suffered from adverse effects

di scrimnation. The adverse effects did not arise froma
burden i nposed on the deaf petitioners but fromthe
governnent’s failure to ensure that deaf persons benefited

equally froma service offered to everyone.

[ 131] Here, the petitioners say that because one of the
indicia of autismis an inability to communicate, the autistic
children are al so unable to access health, education and other
services available to everyone el se. They require appropriate
accomodati on (by behavi oural therapists), in order to
communi cat e and access the government services available to

the rest of society.

[ 132] In my opinion, there is no need to consider adverse
effects discrimnation. The petitioners are the victins of
the governnent’s failure to acconmopdate themby failing to
provide treatment to aneliorate their nental disability. That
failure constitutes direct discrimnation. Further, the
petitioners’ disadvantaged position stens fromthe
government’s failure to provide effective health treatnent to

them not fromthe fact that their autistic condition is
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characterized, in part, by an inability to conmunicate

effectively or at all.

[ 133] Counsel for the Crown seek to distinguish Eldridge
on the basis that the deaf claimants were deni ed equal access
to core nedical services solely because of their inability to
conmuni cate. The claimants were not seeking treatnment for
their condition or “extra” services. Counsel point out that,

in contrast, autistic children have access to fully funded

core nedical services in the event of illness, disease, or
acci dent.

[ 134] As one exanple, the Crown submits that if an
autistic child gets cancer, he or she will receive treatnent

for cancer. That justification is m sguided as well as
unfortunate. It ignores the fact that autismis a nedical
disability just as cancer is and that both require treatnent.
As the petitioners point out, autismis a disability so severe

and conprehensive that it affects all aspects of their |ives.

Their core nedical need is for treatnent that will permt them

to break out of their isolation. They require treatnent for
that condition, as well as any other conditions that they may

be unfortunate enough to incur additionally.

[ 135] Autismis the disorder or illness that requires

treatnent. It is of little assistance to reassure people
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suffering fromdebilitating illnesses that although the state
will not provide treatnent for that illness, should they break
a leg or devel op pneunonia, they will be treated for those
conditions. While one of the effects of autism may be an
inability to communi cate and obtain governnent services which
are universally avail able, the gravanen of the governnment’s
omssion is its failure to provide treatnent for the
underlying disability, not its willingness to ensure access to

ot her benefits.

[ 136] Simlarly, the fact that autismcan't be “cured” is
no reason to withhold treatnment. Oten cancer cannot be cured
but it is unthinkable that treatnment designed to aneliorate or
delay its effects would not be forthcomng. Further, the
Crown’ s argunent that behavioural therapies will not assist
all autistic children to overconme their functional limtations
does not justify a failure to provide those therapies to any

of them

[ 137] Depression is a nental disability on a spectrum from
mldly inmpairing to |ife threatening. On diagnosis and

referral by a physician to a psychiatrist, treatnment is

provi ded t hrough medi care. Nunerous other conditions that
presently defy a “cure”, such as cerebral palsy, are provided

with treatnent to aneliorate their effects.
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[ 138] The Crown’s submi ssions in this case are renini scent

of their earlier argunents in Eldridge. There counsel for the
Crown argued that deafness was a condition of the claimnts
that had nothing to do with the health schene and that, in
refusing sign | anguage interpreters, the health plan treated
t he deaf and non-deaf on an equal footing. |In G anovsky,
Binnie J. noted that subm ssion had failed in Eldridge,
together with the Crown’s proposition that government was not
required to aneliorate disadvantages it had not helped to

create or exacerbate.

[ 139] | find that the petitioners have established that
their s. 15 rights have been infringed on the basis of the
test set out in Law and G anovsky. The Crown has failed to
take into account and accommodate the infant petitioners’

al ready di sadvant aged position, resulting in differenti al
treatment. That unequal treatnent, which is based on the
enuner ated ground of mental disability, is discrimnatory.
Here the only accommodati on possible is funding for effective

treat nent.

Can the Crown’s failure to provide treatnent be justified
under s. 1 of the Charter?

[ 140] The Crown submts that a violation of s. 15(1) is,
in the context of this case, justifiable under s. 1 of the

Charter. That section provides as foll ows:
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s.1 The [Charter] guarantees the rights and
freedons set out in it subject only to such
reasonable limts prescribed by |aw as can be
denonstrably justified in a free and denocratic
soci ety.

[ 141] The onus of proving that a limt on a right or
freedom guaranteed by the Charter is “prescribed by law', is
“reasonabl e”, and denonstrably justified in a “free and
denocratic society” rests on the Ctrown: R v. Oakes, [1996] 1

S.C R 103.

[ 142] In Cakes, the Court set out the analytical franmework
for s. 1, which was succinctly restated by Iacobucci J. in

Egan v. Canada, [1995] 2 S.C. R 5i3 at para. 182:

First, the objective of the legislation nust be
pressing and substantial. Second, the neans chosen
to attain this legislative end nust be reasonabl e
and denonstrably justifiable in a free and
denocratic society. In order to satisfy the second
requi renent, three criteria nust be satisfied: (1)
the rights violated nust be rationally connected to
the aimof the legislation; (2) the inpugned
provision nmust mnimally inpair the Charter
guarantee; and (3) there nust be a proportionality
between the effect of the nmeasure and its objective
so that the attainment of the |egislative goal is
not outwei ghed by the abridgenent of the right. In
all s. 1 cases the burden is on the governnent to
show on a bal ance of probabilities that the
violation is justifiable.
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[ 143] The Crown is entitled to judicial deference in
performng its difficult task of making policy choices and
allocating finite resources anong nyriad vul nerabl e groups.
However, in M v. H, [1999] 2 S CR 3 at para. 78, |acobucci
J. enphasi zed that deference “is not a kind of threshold
inquiry under s. 1” and nmade the foll ow ng observati on:

As a general matter, the role of the |egislature

demands deference fromthe courts to those types of

policy decisions that the legislature is best placed

to make. The sinple or general claimthat the

infringenment of a right is justified under s. 1 is

not such a decision. As Cory J. stated in Vriend,

supra, at para. 54 “The notion of judicial deference

to | egislative choices should not ...be used to

conpl etely inmunize certain kinds of |egislative

deci sions from Charter scrutiny.
[ 144] In B.C. (Superintendent of Mdtor Vehicles) v. B.C
(Council of Human Rights), [1999] 3 S.C. R 868, the petitioner
successfully chall enged a policy of the Superintendent which
prohi bited persons with honmonynous hem aopia (“H H"”) (a
condition which elimnates peripheral vision) fromholding a
driver’s licence, regardless how they nay have been able to
conpensate for their disability. MlLachlin J. (as she then

was) responded to the governnment’s argunent that it would be
t oo expensive to assess people with H H at para. 41:
While in some circunstances excessive cost nay

justify a refusal to accommodate those with
disabilities, one nmust be wary of putting too |ow a
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val ue on accommodating the disabled. It is all too

easy to cite increased cost as a reason for refusing

to accord the disabled equal treatnment. This Court

rejected cost-based argunments in Eldridge v. British

Colunmbia (Attorney Ceneral), [cite omtted], paras.

87-94, a case where the cost of accommodati on was

shown to be nodest. | do not assert that cost is

al ways irrelevant to accommodation. | do assert,

however, that inpressionistic evidence of increased

expense will not generally suffice. Governnent

agenci es perform many expensive services for

the public that they serve.
[ 145] The Crown nmakes the irrefragable statement that its
health care resources are limted and argues that the effect
of funding treatnent for autistic children would direct
resources away fromother children with special needs. In
response, the petitioners enployed an economi st to prepare a
cost-benefit analysis of Lovaas Treatnent for Autism and ASD,
and adduced evi dence of another cost-benefit analysis
conducted in the U S. In ny opinion, it is not possible to
estimate accurately either the additional imrediate costs of a

treatment programme or the inevitable savings in the |Iong run.

[ 146] The petitioners al so suggest that a great deal of
t he noney spent by the governnment is msdirected. For
exanpl e, nmoney spent on BCHOTA s research, which sinply

revi ewed and summari zed existing critiques of the Lovaas
studi es, woul d have been better spent assessing the efficacy
of programmes and services provided in B.C. in conparison to

| Bl therapies that have inplenented in other jurisdictions.

2000 BCSC 1142 (CanlLli)



Auton v. AGBC Page 61

[ 147] In a broad sense, it is apparent that the costs
incurred in paying for effective treatnent of autism my well
be nore than offset by the savings achi eved by assisting
autistic children to devel op their educational and soci etal
potential rather than doomng themto a life of isolation and

institutionalization.

[ 148] In any event, the petitioners do not seek ful
funding for Lovaas Autism Treatnment for all autistic children.
They seek governnent funded treatnment where it has been
requested and recommended by the appropriate health care
practitioner famliar with the children, their diagnoses, and

t heir needs.

[ 149] The Crown al so submts that an order
constitutionalizing a particular nmethod of treatnment will | ead
to a checkerboard effect in the nedicare system They predict
t hat some services will be de-listed, sone new services added
and other services will be constitutionally entrenched,

regardl ess of their efficacy relative to other treatnents for
the sane condition. The Crown expressed sinmilar predictions
of disaster in Eldridge. They suggested the governnent m ght
have to provide interpreters for all non-official |anguage

speakers and predicted that recognition of the appellants’
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clainms would have a ripple effect throughout the health care

field. La Forest J. quoted the Crown’ s subm ssion:

Virtually everyone in the health care systemwho is

denied a service will either be nedically

di sadvant aged or could argue that a nedical

di sadvantage will arise fromthe | ack of service.
[ 150] Those subm ssions were resoundingly rejected by the
Court. As it turns out, accommodation for the deaf has been
made wi t hout catastrophic results to the health care system
In Eldridge, as here, if there is a constitutional violation

that nmust be redressed, a renedy can be fashioned w thout the

whol esal e destruction of the governnent’s nedi care system

[ 151] The exclusion of effective treatment for autistic
children undernmines the prinmary objective of the nmedicare

| egislation, which is to provide universal health care. The
additional stated objective of the statute, to make *judi ci ous
use” of limted health care resources, does not justify a
violation of the petitioners’ section 15 rights. Further, the
state’s failure to accommodate the petitioners cannot be
classified as a mnimal inpairment of their rights. It follows
that the Crown’ s subm ssions, which characterize the objective
of the medicare |egislation as funding core nedical services
that do not include ABA, cannot withstand the scrutiny of a

proportionality anal ysis.
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[ 152] Accordingly, | conclude that the violation of s.

15(1) cannot be justified under s. 1 of the Charter.

Concl usi ons:

[ 153] The infant petitioners suffer froma serious nental
disability for which effective treatnent in the formof ABA is
avai lable. The inability of the petitioners to access that
treatnment is primarily an issue of health care, not education

or soci al services.

[ 154] The Crown, and specifically the Mnistry of Health,
provides no effective treatnment for the nedical disability of
autism The respondents’ argunment that they are unable to
provi de effective treatnent for auti sm because of constraints
in the legislation governing nedicare attenpts to erect a
false barrier. Early intensive behavioral treatnent could be
provi ded by MOH in one of two ways. MSC nay determ ne that
behavi oural therapy nerits funding according to the criteria
set out under the Medical Services Plan and add behavi our al
therapists to the scheduled |list of health care providers by
regulation. Alternatively, MOH could pay for the treatnent

t hrough bl ock funding as it has done to pay for interpreters
for the deaf to conply with the decision in Eldridge, supra.
It is for the Crown to determine the nmeasures it will take to

conply with its constitutional obligations.
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[ 155] However, it is the governnment, rather than the
Mnistry of Health, that has failed to neet its constitutional
obligations. Accordingly, it makes no difference if the Crown
fulfils its obligations through another mnistry as the

governnments of Al berta and Ontario have done.

[ 156] The Crown discrimnates against the petitioners
contrary to s. 15(1) by failing to accommodate their

di sadvant aged position by providing effective treatnent for
autism It is beyond debate that the appropriate treatnent is

ABA or early intensive behavioural intervention.

[ 157] While the clinical results of Lovaas Autism
Treatnment are inpressive, | agree with the Crown that the
Court has no jurisdiction to specifically order Lovaas therapy
or to order that MSC |ist Lovaas behavi oural therapists as

service providers on the MSC tariff.

[ 158] The infant petitioners are entitled to a declaration
that the Crown has violated their section 15(1) Charter

rights.

[ 159] The petitioners al so seek an order of mandanus
directing the Crown to pay the costs of past and future Lovaas
Autism Treatnment. The Crown adamantl|ly opposes any relief in

the nature of nandanmus on constitutional and adm nistrative
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grounds. They note that in Eldridge, the Court nade a
declaration that the Ctowm’s failure to provide interpreters
denied the petitioners’ s. 15 rights. The Court resisted
giving injunctive relief on the basis that there were nyriad
options available to the Crown to rectify the
unconstitutionality of its procedures. However, the

decl aration included a direction to the Crown to adm nister
its health legislation in a manner consistent with the

requirenents of s. 15(1).

[ 160] In this case, counsel have agreed to address the

i ssue of the petitioners’ claimfor a renedy under s. 24(1) of
the Charter at a subsequent hearing. Counsel may then make
further subm ssions as to whether an order of mandanus is
justified in this case and, if not, whether the declaration
shoul d include a direction to the Crown to provide early

i ntensi ve behavioural treatnent, or funding for that
treatnment, wthin reasonabl e paraneters when a diagnosis of
autismor autism spectrum di sorder has been nmade by a
physi ci an and that physician and the child s famly have

agreed upon a node of treatnent.

[ 161] Counsel may set down a further application in
chanbers to nake subm ssions which | expect will address the

foll ow ng issues:
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(a) the specific terms of a declaration and/or an order

of nmandanus;

(b) whether the petitioners are entitled to be
i ndemmi fied for nonies expended to date on Lovaas

Autism Treatnent or for future ABA treatnment;

(c) whether the petitioners are entitled to additional

damages;

(d) costs; and

(e) any other issues properly arising fromthese reasons

for judgnent.

"MJ. Allan, J."
The Honour abl e Madam Justice MJ. All an

August 4, 2000 -- Menorandum issued to the Legal
Publ i shers as directed by Madam Justice Allan advi sing
that on Page 48, Paragraph 119, it should state:

"“... (An application for |eave to appeal to the
Suprene Court of Canada was di sm ssed w thout reasons on
June 29, 2000."
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